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AMENDMENT TO RULES OF APPELLATE PROCEDURE

Rules 13, 14, 15, 16, 26, and 28 of the North Carolina Rules of
Appellate Procedure, 287 N.C. 671, are hereby amended to read
as in the following pages. All amendments shall be effective on
and after 1 September 1988.

Effective 1 September 1988, the Drafting Committee Notes
and Commentary which have been appended to each of the Rules
of Appellate Procedure shall be deleted. In their stead shall be
annotations containing the date of each rule’s adoption and any
subsequent dates of amendment, indicating which of the rule's
paragraphs was amended by the action and the effective date
thereof.

Adopted by the Court in Conference this 30th day of June,
1988. These amendments shall be promulgated by publication in
the Advance sheets of the Supreme Court and the Court of Ap-
peals.

WHICHARD, J.
For the Court
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{a)

(b)

{c)

RULE 13
FILING AND SERVICE OF BRIEFS

Time for Filing and Service of Briefs.

(1) Cases Other Than Death Penalty Cases. Within 30 days
after the clerk of the appellate court has mailed the print-
ed record to the parties, the appellant shall file his brief in
the office of the clerk of the appellate court, and serve
copies thereof upon all other parties separately represent-
ed. In civil appeals in forma pauperis, no printed record is
created; accordingly, appellant’s 30 days for filing and serv-
ing the brief shall run from the date of docketing the
record on appeal in the appellate court. Within 30 days
after appellant’s brief has been served on an appellee, the
appellee shall similarly file and serve copies of his brief.
The appellant may serve and file a reply brief within 14
days after service of the brief of the appellee.

(2) Death Penalty Cases. Within 60 days after the Clerk of the
Supreme Court has mailed the printed record to the par-
ties, the defendant-appellant in a criminal appeal which in-
cludes a sentence of death shall file his brief in the office of
the Clerk and serve copies thereof upon all other parties
separately represented. Within 60 days after appellant’s
brief has been served, the State-appellee shall similarly file
and serve copies of its brief. The appellant may serve and
file a reply brief within 21 days after service of the brief of
the State-appellee.

Copies Reproduced by Clerk. A party need file but a single
copy of his brief. At the time of filing the party may be re-
quired to pay to the clerk of the appellate court a deposit
fixed by the clerk to cover the cost of reproducing copies of
the brief. The clerk will reproduce and distribute copies of
briefs as directed by the court.

In civil appeals in forma pauperis a party need not pay
the deposit for reproducing copies, but at the time of filing his
original brief shall also deliver to the clerk two legible photo-
copies thereof.

Consequence of Failure to File and Serve Briefs. If an appel-
lant fails to file and serve his brief within the time allowed,
the appeal may be dismissed on motion of an appellee or on
the court’s own initiative. If an appellee fails to file and serve
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his brief within the time ailowed, he may not be heard in oral
argument except by permission of the court.

Adopted: 13 June 1975.
Amended: 7 October 1980 —13(a)—effective 1 January 1981;
27 November 1984 —13(a) and (b)— effective 1 Feb-
ruary 1985;
30 June 1988 —13(a)—effective 1 September 1988.

RULE 14

APPEALS OF RIGHT FROM COURT OF APPEALS
TO SUPREME COURT UNDER G.S. 7A-30

(a) Notice of Appeal; Filing and Service. Appeals of right from
the Court of Appeals to the Supreme Court are taken by filing
notices of appeal with the Clerk of the Court of Appeals and
with the Clerk of the Supreme Court and serving notice of ap-
peal upon all other parties within 15 days after the mandate
of the Court of Appeals has been issued to the trial tribunal.
The running of the time for filing and serving a notice of ap-
peal is tolled as to all parties by the filing by any party within
such time of a petition for rehearing under Rule 31 of these
rules, and the full time for appeal thereafter commences to
run and is computed as to all parties from the date of entry
by the Court of Appeals of an order denying the petition for
rehearing. If a timely notice of appeal is filed by a party, any
other party may file a notice of appeal within 10 days after
the first notice of appeal was filed. A petition prepared in ac-
cordance with Rule 15(¢c) for discretionary review in the event
the appeal is determined not to be of right or for issues in ad-
dition to those set out as the basis for a dissenting opinion
may be filed with or contained in the notice of appeal.

(b) Content of Notice of Appeal.

(1) Appeal Based Upon Dissent in Court of Appeals. In an ap-
peal which is based upon the existence of a dissenting opin-
ion in the Court of Appeals the notice of appeal shall
specify the party or parties taking the appeal; shall desig-
nate the judgment of the Court of Appeals from which the
appeal is taken; shall state the basis upon which it is
asserted that appeal lies of right under G.S. 7A-30; and
shall state the issue or issues which are the basis of the
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dissenting opinion and which are to be presented to the
Supreme Court for review.

Appeal Presenting Constitutional Question. In an appeal
which is asserted by the appellant to involve a substantial
constitutional question, the notice of appeal shall specify
the party or parties taking the appeal; shall designate the
judgment of the Court of Appeals from which the appeal is
taken; shall state the issue or issues which are the basis of
the constitutional claim and which are to be presented to
the Supreme Court for review; shall specify the articles
and sections of the Constitution asserted to be involved;
shall state with particularity how appellant’s rights there-
under have been violated; and shall affirmatively state that
the constitutional issue was timely raised (in the trial
tribunal if it could have been, in the Court of Appeals if
not) and either not determined or determined erroneously.

(¢) Record on Appeal.

1

Composition. The record on appeal filed in the Court of Ap-
peals constitutes the record on appeal for review by the
Supreme Court. However, the Supreme Court may note de
novo any deficiencies in the record on appeal and may take
such action in respect thereto as it deems appropriate, in-
cluding dismissal of the appeal.

Transmission; Docketing; Copies. Upon the filing of a
notice of appeal, the Clerk of the Court of Appeals will
forthwith transmit the original record on appeal to the
Clerk of the Supreme Court, who shall thereupon file the
record and docket the appeal. The Clerk of the Supreme
Court will procure or reproduce copies of the record on ap-
peal for distribution as directed by the Court, and may re-
quire a deposit from appellant to cover the cost of
reproduction. In appeals in forma pauperis, the Clerk of
the Court of Appeals will transmit with the original record
on appeal the copies filed by the appellant in that Court
under Rule 12(c).

(d) Briefs.

(1

Filing and Service; Copies. Within 30 days after filing
notice of appeal in the Supreme Court, the appellant shall
file with the Clerk of the Supreme Court and serve upon
all other parties copies of a new brief prepared in conform-
ity with Rule 28, presenting only those questions upon
which review by the Supreme Court is sought; provided,
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(2)

however, that when the appeal is based upon the existence
of a substantial constitutional question or when the ap-
pellant has filed a petition for discretionary review for
issues in addition to those set out as the basis of a dissent
in the Court of Appeals, the appellant shall file and serve a
new brief within 30 days after entry of the order of the
Supreme Court which determines for the purpose of retain-
ing the appeal on the docket that a substantial constitu-
tional question does exist or allows or denies the petition
for discretionary review in an appeal based upon a dissent.
Within 30 days after service of the appellant’s brief upon
him, the appellee shall similarly file and serve copies of a
new brief. The appellant may serve and file a reply brief
within 14 days after service of the brief of the appellee.

The parties need file but single copies of their respec-
tive briefs. At the time of filing a brief, the party may be
required to pay to the Clerk a deposit fixed by the Clerk
to cover the cost of reproducing copies of the brief. The
Clerk will reproduce and distribute copies as directed by
the Court.

In civil appeals in forma pauperis a party need not pay
the deposit for reproducing copies, but at the time of filing
his original new brief shall also deliver to the Clerk two
legible copies thereof.

Failure to File or Serve. If an appellant fails to file and
serve his brief within the time allowed, the appeal may be
dismissed on motion of an appellee or on the court’s own
initiative. If an appellee fails to file and serve his brief
within the time allowed, he may not be heard in oral argu-
ment except by permission of the Court.

Adopted: 13 June 1975.
Amended: 31 January 1977 —14(dX1);

7 October 1980—14(d)(1)—effective 1 January
1981;

27 November 1984 —14(a), (b), and (d)—applicable
to appeals in which the notice of appeal is filed
on or after 1 February 1985;

30 June 1988 —14(b)2), (d)(1)—effective 1 Septem-
ber 1988.
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(a)

(e

RULE 15

DISCRETIONARY REVIEW ON CERTIFICATION
BY SUPREME COURT UNDER G.S. 7A-31

Petition of Party. Either prior to or following determination
by the Court of Appeals of an appeal docketed in that court,
any party to the appeal may in writing petition the Supreme
Court upon any grounds specified in G.S. 7A-31 to certify the
cause for discretionary review by the Supreme Court; except
that a petition for discretionary review of an appeal from the
Industrial Commission, the North Carolina State Bar, the
Property Tax Commission, the Board of State Contract Ap-
peals, or the Commissioner of Insurance may only be made fol-
lowing determination by the Court of Appeals; and except
that no petition for discretionary review may be filed in any
post-conviction proceeding under G.S. Chap. 15A, Art. 89, or
in valuation of exempt property under G.S. Chap. 1C.

Same; Filing and Service. A petition for review prior to deter-
mination by the Court of Appeals shall be filed with the Clerk
of the Supreme Court and served on all other parties within
15 days after the appeal is docketed in the Court of Appeals.
A petition for review following determination by the Court of
Appeals shall be similarly filed and served within 15 days
after the mandate of the Court of Appeals has been issued to
the trial tribunal. Such a petition may be contained in or filed
with a notice of appeal of right, to be considered by the
Supreme Court in the event the appeal is determined not to
be of right, as provided in Rule 14(a). The running of the time
for filing and serving a petition for review following deter-
mination by the Court of Appeals is terminated as to all par-
ties by the filing by any party within such time of a petition
for rehearing under Rule 31 of these rules, and the full time
for filing and serving such a petition for review thereafter
commences to run and is computed as to all parties from the
date of entry by the Court of Appeals of an order denying the
petition for rehearing. If a timely petition for review is filed
by a party, any other party may file a petition for review
within 10 days after the first petition for review was filed.

Same; Content. The petition shall designate the petitioner or
petitioners and shall set forth plainly and concisely the factual
and legal basis upon which it is asserted that grounds exist
under G.S. 7A-31 for discretionary review. The petition shall
state each question for which review is sought, and shall be
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accompanied by a copy of the opinion of the Court of Appeals
when filed after determination by that court. No supporting
brief is required; but supporting authorities may be set forth
briefly in the petition.

(d) Response. A response to the petition may be filed by any
other party within 10 days after service of the petition upon
him. No supporting brief is required, but supporting authori-
ties may be set forth briefly in the response. If, in the event
that the Supreme Court certifies the case for review, the
respondent would seek to present questions in addition to
those presented by the petitioner, those additional questions
shall be stated in the response.

(e) Certification by Supreme Court; How Determined and
Ordered.

(1) On Petition of a Party. The determination by the Supreme
Court whether to certify for review upon petition of a par-
ty is made solely upon the petition and any response there-
to and without oral argument.

(2) On Initiative of the Court. The determination by the Su-
preme Court whether to certify for review upon its own
initiative pursuant to G.S. TA-31 is made without prior
notice to the parties and without oral argument.

(3) Orders; Filing and Service. Any determination to certify
for review and any determination not to certify made in
response to petition will be recorded by the Supreme
Court in a written order. The Clerk of the Supreme Court
will forthwith enter such order, deliver a copy thereof to
the Clerk of the Court of Appeals, and mail copies to all
parties. The cause is docketed in the Supreme Court upon
entry of an order of certification by the Clerk of the
Supreme Court.

(f) Record on Appeal.

(1) Composition. The record on appeal filed in the Court of Ap-
peals constitutes the record on appeal for review by the
Supreme Court. However, the Supreme Court may note de
novo any deficiencies in the record on appeal and may take
such action in respect thereto as it deems appropriate, in-
cluding dismissal of the appeal.

(2) Filing; Copies. When an order of certification is filed with
the Clerk of the Court of Appeals, he will forthwith
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transmit the original record on appeal to the Clerk of the
Supreme Court. The Clerk of the Supreme Court will pro-
cure or reproduce copies thereof for distribution as
directed by the Court. If it is necessary to reproduce
copies, the Clerk may require a deposit of the petitioner to
cover the costs thereof.

(g) Filing and Service of Briefs.

1

Cases Certified Before Determination by Court of Appeals.
When a case is certified for review by the Supreme Court
before being determined by the Court of Appeals, the
times allowed the parties by Rule 13 to file their respec-
tive briefs are not thereby extended. If a party has filed
his brief in the Court of Appeals and served copies before
the case is certified, the Clerk of the Court of Appeals
shall forthwith transmit to the Clerk of the Supreme Court
the original brief and any copies already reproduced by
him for distribution, and if filing was timely in the Court of
Appeals this constitutes timely filing in the Supreme
Court. If a party has not filed his brief in the Court of Ap-
peals and served copies before the case is certified, he
shall file his brief in the Supreme Court and serve copies
within the time allowed and in the manner provided by
Rule 13 for filing and serving in the Court of Appeals.

Cases Certified for Review of Court of Appeals Determina-
tions. When a case is certified for review by the Supreme
Court of a determination made by the Court of Appeals,
the appellant shall file a new brief prepared in conformity
with Rule 28 in the Supreme Court and serve copies upon
all other parties within 30 days after the case is docketed
in the Supreme Court by entry of its order of certification.
The appellee shall file a new brief in the Supreme Court
and serve copies upon all other parties within 30 days after
a copy of appellant’s brief is served upon him. The ap-
pellant may serve and file a reply brief within 14 days
after service of the brief of the appellee.

Copies. A party need file or the Clerk of the Court of Ap-
peals transmit, but a single copy of any brief required by
this Rule 15 to be filed in the Supreme Court upon cer-
tification for discretionary review. The Clerk of the
Supreme Court will thereupon procure from the Court of
Appeals or will himself reproduce copies for distribution as
directed by the Supreme Court. The Clerk may require a
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deposit of any party to cover the costs of reproducing
copies of his brief.

In civil appeals in forma pauperis a party need not pay
the deposit for reproducing copies, but at the time of filing
his original new brief shall also deliver to the clerk two
legible copies thereof reproduced by typewriter carbon or
other means.

Failure to File or Serve. If an appellant fails to file and
serve his brief within the time allowed by this Rule 15, the
appeal may be dismissed on motion of an appellee or upon
the Court’s own initiative. If an appellee fails to file and
serve his brief within the time allowed by this Rule 15, he
may not be heard in oral argument except by permission of
the Court.

(h) Discretionary Review of Interlocutory Orders. An in-
terlocutory order by the Court of Appeals, including an order
for a new trial or for further proceedings in the trial tribunal,
will be certified for review by the Supreme Court only upon a
determination by the Court that failure to certify would cause
a delay in final adjudication which would probably result in
substantial harm to a party.

Appellant, Appellee Defined. As used in this Rule 15, the
terms “appellant” and “appellee” have the following meanings:

(i)

(1)

With respect to the Supreme Court review prior to deter-
mination by the Court of Appeals, whether on petition of a
party or on the Court’s own initiative, “appellant” means
a party who appealed from the trial tribunal; “appellee,” a
party who did not appeal from the trial tribunal.

With respect to Supreme Court review of a determination
of the Court of Appeals upon the Court’s own initiative,
“appellant” means the party aggrieved by the determina-
tion of the Court of Appeals; “appellee,” the opposing par-
ty. Provided, that in its order of certification, the Supreme
Court may designate either party appellant or appellee for
purposes of proceeding under this Rule 15.

Adopted: 13 June 1975.
Amended: 7 October 1980—15(g)2)—effective 1 January

1981;

18 November 1981 —15(a);

30 June 1988 —15(a), (¢), (d), (g)(2)—effective 1 Sep-
tember 1988.
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RULE 16

SCOPE OF REVIEW OF DECISIONS OF
COURT OF APPEALS

(a) How Determined. Review by the Supreme Court after a deter-

=

~—

mination by the Court of Appeals, whether by appeal of right
or by discretionary review, is to determine whether there is
error of law in the decision of the Court of Appeals. Except
where the appeal is based solely upon the existence of a dis-
sent in the Court of Appeals, review in the Supreme Court is
limited to consideration of the questions stated in the notice
of appeal or petition for discretionary review, unless further
limited by the Supreme Court, and properly presented in the
new briefs required by Rules 14(d)1) and 15(g)(2) to be filed in
the Supreme Court.

Scope of Review in Appeal Based Solely Upon Dissent. Where
the sole ground of the appeal of right is the existence of a dis-
sent in the Court of Appeals, review by the Supreme Court is
limited to a consideration of those questions which are (1)
specifically set out in the dissenting opinion as the basis for
that dissent, (2) stated in the notice of appeal, and (3) properly
presented in the new briefs required by Rule 14(d)(1) to be
filed in the Supreme Court. Other questions in the case may
properly be presented to the Supreme Court through a peti-
tion for discretionary review, pursuant to Rule 15, or by peti-
tion for writ of certiorari, pursuant to Rule 21.

Appellant, Appellee Defined. As used in this Rule 16, the
terms “appellant” and “appellee” have the following meanings
when applied to discretionary review:

(1) With respect to Supreme Court review of a determination
of the Court of Appeals upon petition of a party, “ap-
pellant” means the petitioner, “appellee” means the
respondent.

(2) With respect to Supreme Court review upon the Court’s
own initiative, “appellant” means the party aggrieved by
the decision of the Court of Appeals; “appellee” means the
opposing party. Provided that in its order of certification
the Supreme Court may designate either party “appellant”
or “appellee” for purposes of proceeding under this Rule
16.
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(a)

(c)

(d)

Adopted: 13 June 1975.

Amended: 3 November 1983—16(a) and (b)—applicable to
all notices of appeal filed in the Supreme
Court on and after 1 January 1984;
30 June 1988—16(a) and (b)—effective 1 Septem-
ber 1988.

RULE 26
FILING AND SERVICE

Filing. Papers required or permitted by these rules to be filed
in the trial or appellate divisions shall be filed with the clerk
of the appropriate court. Filing may be accomplished by mail
addressed to the clerk but is not timely unless the papers are
received by the clerk within the time fixed for filing, except
that notice of service of proposed records on appeal, motions,
responses to petitions, and briefs shall be deemed filed on the
date of mailing, as evidenced by the proof of service, if first
class mail is utilized.

Service of All Papers Required. Copies of all papers filed by
any party and not required by these rules to be served by the
clerk shall, at or before the time of filing, be served on all
other parties to the appeal.

Manner of Service. Service may be made in the manner pro-
vided for service and return of process in Rule 4 of the N.C.
Rules of Civil Procedure, and may be so made upon a party or
upon his attorney of record. Service may also be made upon a
party or his attorney of record by delivering a copy to either
or by mailing it to either at his last known address, or if no
address is known, by filing it in the office of the clerk with
whom the original paper is filed. Delivery of a copy within
this Rule means handing it to the attorney or to the party, or
leaving it at the attorney’s office with a partner or employee.
Service by mail is complete upon deposit of the paper en-
closed in a postpaid, properly addressed wrapper in a Post Of-
fice or official depository under the exclusive care and custody
of the United States Post Office Department, or, for those
having access to such services, upon deposit with the State
Courier Service or Inter-Office Mail.

Proof of Service. Papers presented for filing shall contain an
acknowledgment of service by the person served or proof of
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service in the form of a statement of the date and manner of
service and of the names of the persons served, certified by
the person who made service. Proof of service shall appear on
or be affixed to the papers filed.

Joint Appellants and Appellees. Any paper required by these
rules to be served on a party is properly served upon all par-
ties joined in the appeal by service upon any one of them.

{f) Numerous Parties to Appeal Proceeding Separately. When

~—

there are unusually large numbers of appellees or appellants
proceeding separately, the trial tribunal upon motion of any
party or on its own initiative, may order that any papers re-
quired by these rules to be served by a party on all other par-
ties need be served only upon parties designated in the order,
and that the filing of such a paper and service thereof upon
the parties designated constitutes due notice of it to all other
parties. A copy of every such order shall be served upon all
parties to the action in such manner and form as the court
directs.

Form of Papers; Copies. Papers presented to either appellate
court for filing shall be letter size (82 x 11") with the excep-
tion of wills and exhibits. Documents filed in the trial division
prior to July 1, 1982, may be included in records on appeal
whether they are letter size or legal size 8%z x 14”). All
printed matter must appear in at least 11 point type on un-
glazed white paper of 16-20 pound substance so as to produce
a clear, black image, leaving a margin of approximately one
inch on each side. The body of text shall be presented with
double spacing between each line of text. The format of all
papers presented for filing shall follow the instructions found
in the Appendixes to these Appellate Rules.

All documents presented to either appellate court other
than records on appeal, which in this respect are governed by
Appellate Rule 9, shall, unless they are less than 5 pages
in length, be preceded by a subject index of the matter con-
tained therein, with page references, and a table of author-
ities, i.e., cases (alphabetically arranged), constitutional
provisions, statutes, and textbooks cited, with references to
the pages where they are cited.

The body of the document shall at its close bear the
printed name, post office address, and telephone number of
counsel of record, and in addition, at the appropriate place,
the manusecript signature of counsel of record.



862

APPELLATE PROCEDURE RULES [322

(a)

(b)

Adopted: 13 June 1975.

Amended: 5 May 1981 —26(g)— effective for all appeals aris-

ing from cases filed in the court of original ju-
risdiction after 1 July 1982;

11 February 1982—26(c);

7 December 1982—26(g)— effective for docu-
ments filed on and after 1 March 1983;

27 November 1984 —26(a)— effective for docu-
ments filed on and after 1 February 1985;

30 June 1988—26(a) and (g)—effective 1 Septem-
ber 1988,

RULE 28
BRIEFS: FUNCTION AND CONTENT

Function. The function of all briefs required or permitted by
these rules is to define clearly the questions presented to the
reviewing court and to present the arguments and authorities
upon which the parties rely in support of their respective
positions thereon. Review is limited to questions so presented
in the several briefs. Questions raised by assignments of error
in appeals from trial tribunals but not then presented and djs-
cussed in a party's brief, are deemed abandoned. Similarly,
questions properly presented for review in the Court of Ap-
peals but not then stated in the notice of appeal or the
petition, accepted by the Supreme Court for review, and
discussed in the new briefs required by Rules 14(dX1) and
15(g)2) to be filed in the Supreme Court for review by that
Court are deemed abandoned.

Content of Appellant’s Brief. An appellant’s brief in any ap-
peal shall contain, under appropriate headings, and in the
form prescribed by Rule 26(g) and the Appendixes to these
rules, in the following order:

(1) A cover page, followed by a table of contents and table of
authorities required by Rule 26(g).

(2) A statement of the questions presented for review.

(3) A concise statement of the procedural history of the case.
This shall indicate the nature of the case and summarize
the course of proceedings up to the taking of the appeal
before the court.
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(4) A full and complete statement of the facts. This should be
a non-argumentative summary of all material facts underly-
ing the matter in controversy which are necessary to un-
derstand all questions presented for review, supported by
references to pages in the transcript of proceedings, the
record on appeal, or exhibits, as the case may be.

(5) An argument, to contain the contentions of the appellant
with respect to each question presented. Each question
shall be separately stated. Immediately following each
question shall be a reference to the assignments of error
pertinent to the question, identified by their numbers and
by the pages at which they appear in the printed record on
appeal. Assignments of error not set out in the appellant’s
brief, or in support of which no reason or argument is
stated or authority cited, will be taken as abandoned.

The body of the argument shall contain citations of the
authorities upon which the appellant relies. Evidence or
other proceedings material to the question presented may
be narrated or quoted in the body of the argument, with
appropriate reference to the record on appeal or the tran-
script of proceedings, or the exhibits.

(6) A short conclusion stating the precise relief sought.

(7) Identification of counsel by signature, typed name, office
address and telephone number.

(8) The proof of service required by Rule 26(d).
(9) The appendix required by Rule 28(d).

Content of Appellee’s Brief; Presentation of Additional Ques-
tions. An appellee’s brief in any appeal shall contain a table of
contents and table of authorities as required by Rule 26(g), an
argument, a conclusion, identification of counsel and proof of
service in the form provided in Rule 28(b) for an appellant’s
brief, and any appendix as may be required by Rule 28(d). It
need contain no statement of the questions presented, state-
ment of the procedural history of the case, or statement of the
facts, unless the appellee disagrees with the appellant’s state-
ments and desires to make a restatement or unless the appel-
lee desires to present questions in addition to those stated by
the appellant.

Without having taken appeal, an appellee may present for
review, by stating them in his brief, any questions raised by
cross-assignments of error under Rule 10(d). Without having
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taken appeal or made cross-assignments of error, an appellee
may present the question, by statement and argument in his
brief, whether a new trial should be granted to the appellee
rather than a judgment n.o.v. awarded to the appellant when
the latter relief is sought on appeal by the appellant.

If the appellee is entitled to present questions in addition
to those stated by the appellant, the appellee’s brief must con-
tain a full, non-argumentative summary of all material facts
necessary to understand the new questions supported by ref-
erences to pages in the record on appeal, the transcript of pro-
ceedings, or the appendixes, as appropriate.

(d) Appendixes to Briefs. Whenever the transcript of proceedings
is filed pursuant to Rule 9(c)2), the parties must file verbatim
portions of the transcript as appendixes to their briefs, if re-
quired by this Rule 28(d).

(1) When Appendixes to Appellant’s Brief Are Required. Ex-
cept as provided in Rule 28(d}2), the appellant must
reproduce as appendixes to its brief:

(i) those portions of the transcript of proceedings which
must be reproduced verbatim in order to understand
any question presented in the brief;

(ii) those portions of the transecript showing the pertinent
questions and answers when a question presented in
the brief involves the admission or exclusion of evi-
dence;

(iii) relevant portions of statutes, rules, or regulations, the
study of which is required to determine questions pre-
sented in the brief.

(2) When Appendixes to Appellant’s Brief Are Not Required.
Notwithstanding the requirements of Rule 28(d)X1), the ap-
pellant is not required to reproduce an appendix to its
brief with respect to an assignment of error:

(i) whenever the portion of the transcript necessary to
understand a question presented in the brief is
reproduced verbatim in the body of the brief;

(ii) to show the absence or insufficiency of evidence unless
there are discrete portions of the transcript where the
subject matter of the alleged insufficiency of the evi-
dence is located; or
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(iii) to show the general nature of the evidence necessary
to understand a question presented in the brief if such
evidence has been fully summarized as required by
Rule 28(b)X4) and (5).

(3) When Appendixes to Appellee’s Brief Are Required. Ap-
pellee must reproduce appendixes to his brief in the follow-
ing circumstances:

(i) Whenever the appellee believes that appellant’s appen-
dixes do not include portions of the transcript required
by Rule 28(d)(1), the appellee shall reproduce those por-
tions of the transcript he believes to be necessary to
understand the question.

(ii) Whenever the appellee presents a new or additional
question in his brief as permitted by Rule 28(c), the ap-
pellee shall reproduce portions of the transcript as if
he were the appellant with respect to each such new or
additional question.

(4) Format of Appendixes. The appendixes to the briefs of any
party shall be in the format preseribed by Rule 26(g) and
shall consist of clear photocopies of transeript pages which
have been deemed necessary for inclusion in the appendix
under this Rule 28(d). The pages of the appendix shall be
consecutively numbered and an index to the appendix shall
be placed at its beginning.

References in Briefs to the Record. References in the briefs to
assignments of error shall be by their numbers and to the
pages of the printed record on appeal or of the transcript of
proceedings, or both, as the case may be, at which they ap-
pear. Reference to parts of the printed record on appeal and
to the verbatim transcript or documentary exhibits shall be to
the pages where the parts appear.

Joinder of Multiple Parties in Briefs. Any number of ap-
pellants or appellees in a single cause or in causes consolidat-
ed for appeal may join in a single brief although they are not
formally joined on the appeal. Any party to any appeal may
adopt by reference portions of the briefs of others.

Additional Authorities. Additional authorities discovered by a
party after filing his brief may be brought to the attention of
the court by filing a memorandum thereof with the clerk of
the court and serving copies upon all other parties. The mem-
orandum may not be used as a reply brief or for additional
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argument, but shall simply state the issue to which the addi-
tional authority applies and provide a full citation of the
authority. Authorities not cited in the briefs nor in such a
memorandum may not be cited and discussed in oral argu-
ment.

Before the Court of Appeals, the party shall file an origi-
nal and three copies of the memorandum; in the Supreme
Court, the party shall file an original and 14 copies of the
memorandum,

(h) Reply Briefs. The appellant may file a brief in reply to the
brief of the appellee and if the appellee has cross-appealed the
appellee may file a brief in reply to the response of the ap-
pellant to the issues presented by the cross-appeal. No further
briefs may be filed except with leave of the appellate court.

(i) Amicus Curiae Briefs. A brief of an amicus curiae may be
filed only by leave of the appellate court wherein the appeal is
docketed or in response to a request made by that Court on
its own initiative.

A person desiring to file an amicus curiae brief shall pre-
sent to the Court a motion for leave to file, served upon all
parties, within ten days after the printed record is mailed by
the Clerk and ten days after the record is docketed in pauper
cases. The motion shall state concisely the nature of the appli-
cant’s interest, the reasons why an amicus curiae brief is be-
lieved desirable, the questions of law to be addressed in the
amicus curiae brief and the applicant’s position on those ques-
tions. The proposed amicus curiae brief may be conditionally
filed with the motion for leave. Unless otherwise ordered by
the Court, the application for leave will be determined solely
upon the motion, and without responses thereto or oral argu-
ment.

The clerk of the appellate court will forthwith notify the
applicant and all parties of the court’s action upon the applica-
tion. Unless other time limits are set out in the order of the
Court permitting the brief, the amicus curiae shall file the
brief within the time allowed for the filing of the brief of
the party supported or, if in support of neither party, within
the time allowed for filing appellant’s brief. Reply briefs
of the parties to an amicus curiae brief will be limited to
points or authorities presented in the amicus curiae brief
which are not presented in the main briefs of the parties. No
reply brief of an amicus curiae will be received.
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A motion of an amicus curiae to participate in oral argu-
ment will be allowed only for extraordinary reasons.

Adopted: 13 June 1975.

Amended: 27
10

12

7

27

30

January 1981 —repeal 28(d)—effective 1 July
1981;

June 1981 —28(b) and (c)—effective 1 October
1981;

January 1982—28(b)(4)—effective 15 March
1982;

December 1982—28(i)—effective 1 January
1983;

November 1984 —28(b), (¢c), (d), (e), (g), and (h)—
effective 1 February 1985;

June 1988 —28(a), (b), (c), (d), (e), (h), and (1) —ef-
fective 1 September 1988.



