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IN THE SUPREME COURT OF NORTH CAROLINA

Order Adopting Amendments to the North Carolina
Rules of Appellate Procedure

I. Rules 7, 9, 11, 12, 18, 28, and 37 of the North Carolina Rules of
Appellate Procedure are amended as described below:

Rule 7(b) is amended to read:

(b) Production and Delivery of Transcript.

(1) In civil cases: from the date the requesting party serves
the written documentation of the transcript arrangement on the
person designated to prepare the transcript, that person shall
have 60 days to prepare and deliver the transcript.

In criminal cases where there is no order establishing the
indigency of the defendant for the appeal: from the date the
requesting party serves the written documentation of the tran-
script arrangement upon the person designated to prepare the
transcript, that person shall have 60 days to produce and deliver
the transcript in noncapital cases and 120 days to produce and
deliver the transcript in capitally tried cases.

In criminal cases where there is an order establishing the
indigency of the defendant for the appeal: from the date listed on
the Appellate Entries as the “Date order delivered to transcrip-
tionist,” the clerk of the trial court serves the order upon the per-
son designated to prepare the transcript, that person shall have
60 65 days to procure produce and deliver the transcript in non-
capital cases and 120 125 days to produce and deliver the tran-
script in capitally tried cases.

The transcript format shall comply with Appendix B of 
these Rules.

Except in capitally tried criminal cases which result in the
imposition of a sentence of death, the trial tribunal, in its discre-
tion, and for good cause shown by the appellant may extend the
time to produce the transcript for an additional 30 days. Any sub-
sequent motions for additional time required to produce the tran-
script may only be made to the appellate court to which appeal
has been taken. All motions for extension of time to produce the
transcript in capitally tried cases resulting in the imposition of a
sentence of death, shall be made directly to the Supreme Court
by the appellant. Where the clerk’s order of transcript is accom-
panied by the trial court’s order establishing the indigency of the
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appellant and directing the transcript to be prepared at State
expense, the time for production of the transcript commences
seven days after the filing of the clerk’s order of transcript.

(2) The court reporter, or person designated to prepare the
transcript, shall deliver the completed transcript, with accom-
panying ASCII disk or its functional equivalent, to the parties, as
ordered, within the time provided by this rule, unless an exten-
sion of time has been granted under Rule 7(b)(1) or Rule 27(c).
The court reporter or transcriptionist shall certify to the clerk 
of the trial tribunal that the parties’ copies have been so de-
livered, and shall send a copy of such certification to the ap-
pellate court to which the appeal is taken. The appealing party
shall retain custody of the original transcript and shall transmit
the original transcript to the appellate court upon settlement of
the record on appeal.

(3) The neutral person designated to prepare the transcript
shall not be a relative or employee or attorney or counsel of any
of the parties, or a relative or employee of such attorney or coun-
sel, or be financially interested in the action unless the parties
agree otherwise by stipulation.

Rule 9 is amended as follows:

Rule 9(a)(1) is amended by replacing the period at the end of item
“l” with a semicolon and adding the following language immedi-
ately thereafter:

m. a statement, where appropriate, that a supplement compiled
pursuant to Rule 11(c) is filed with the record on appeal.

Rule 9(a)(3) is amended by deleting the word “and” at the end of
item “j”, replacing the period at the end of item “k” with a semi-
colon, and adding the following language immediately thereafter:

l. a statement, where appropriate, that a supplement compiled
pursuant to Rule 11(c) is filed with the record on appeal.

Rule 9(b)(4) is amended to read:

(4) Pagination; Counsel Identified. The pages of the printed
record on appeal shall be numbered consecutively, be referred to
as “record pages” and be cited as “(R p ___).”Pages of the Rule
11(c) or Rule 18(d)(3) supplement to the record on appeal shall
be numbered consecutively with the pages of the record on
appeal, the first page of the supplement to bear the next consec-
utive number following the number of the last page of the printed
record on appeal. These pages shall be referred to as “record sup-
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plement pages,” and shall be cited as “(S p ___).” Pages of the ver-
batim transcript of proceedings filed under Rule 9(c)(2) shall be
referred to as “transcript pages” and cited as “(T p ___).” At the
end of the record on appeal shall appear the names, office
addresses, and telephone numbers of counsel of record for all
parties to the appeal.

Rule 11(c) is amended to read:

(c) By Agreement, by Operation of Rule, or by Court Order
After Appellee’s Objection or Amendment. Within 30 days (35
days in capitally tried cases) after service upon appellee of appel-
lant’s proposed record on appeal, that appellee may serve upon
all other parties specific amendments or objections to the pro-
posed record on appeal, or a proposed alternative record on
appeal. Amendments or objections to the proposed record on
appeal shall be set out in a separate paper and shall specify any
item(s) for which an objection is based on the contention that the
item was not filed, served, submitted for consideration, admitted,
or made the subject of an offer of proof, or that the content of a
statement or narration is factually inaccurate. An appellant who
objects to an appellee’s response to the proposed record on
appeal shall make the same specification in his request for judi-
cial settlement. The formatting of the proposed record on appeal
and the order in which items appear in it is the responsibility of
the appellant.

If any appellee timely serves amendments, objections, or a
proposed alternative record on appeal, the record on appeal shall
consist of each item that is either among those items required by
Rule 9(a) to be in the record on appeal or that is requested by any
party to the appeal and agreed upon for inclusion by all other par-
ties to the appeal. If a party requests that an item be included in
the record on appeal but not all other parties to the appeal agree
to its inclusion, then that item shall not be included in the printed
record on appeal, but shall be filed by the appellant with the
printed record on appeal in three copies of a volume captioned
“Rule 11(c) Supplement to the Printed Record on Appeal,” along
with any verbatim transcripts, narrations of proceedings, docu-
mentary exhibits, and other items that are filed pursuant to Rule
9(c) or 9((d); provided that any item not filed, served, submitted
for consideration, admitted, or for which no offer of proof was
tendered, shall not be included. Subject to the additional require-
ments of Rule 28(d), items in the Rule 11(c) supplement may be
cited and used by the parties as would items in the printed record
on appeal.
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If a party does not agree to the wording of a statement or nar-
ration required or permitted by these rules, there shall be no judi-
cial settlement to resolve the dispute unless the objection is
based on a contention that the statement or narration concerns
an item that was not filed, served, submitted for consideration,
admitted, or tendered in an offer of proof, or that a statement or
narration is factually inaccurate. Instead, the objecting party is
permitted to have inserted in the settled record on appeal a con-
cise counter-statement. Parties are strongly encouraged to reach
agreement on the wording of statements in records on appeal.
Judicial settlement is not appropriate for disputes that concern
only the formatting of a record on appeal or the order in which
items appear in a record on appeal.

The Rule 11(c) supplement to the printed record on ap-
peal shall contain an index of the contents of the supplement,
which shall appear as the first page thereof. The Rule 11(c) 
supplement shall be paginated as required by Rule 9(b)(4) and
the contents should be arranged, so far as practicable, in the
order in which they occurred or were filed in the trial tribunal. If
a party does not agree to the inclusion or specification of an
exhibit or transcript in the printed record, the printed record
shall include a statement that such items are separately filed
along with the supplement.

If any party to the appeal contends that materials proposed
for inclusion in the record or for filing therewith pursuant to Rule
9(c) or 9(d) were not filed, served, submitted for consideration,
admitted, or made the subject of an offer of proof, or that a state-
ment or narration permitted by these rules is not factually ac-
curate, then that party, within 10 days after expiration of the time
within which the appellee last served with the appellant’s pro-
posed record on appeal might have served amendments, objec-
tions, or a proposed alternative record on appeal, may in writing
request that the judge from whose judgment, order, or other
determination appeal was taken to settle the record on appeal. A
copy of the request, endorsed with a certificate showing service
on the judge, shall be filed forthwith in the office of the clerk of
the superior court, and served upon all other parties. Each party
shall promptly provide to the judge a reference copy of the
record items, amendments, or objections served by that party 
in the case.

The functions of the judge in the settlement of the record on
appeal are to determine whether a statement permitted by these
rules is not factually accurate, to settle narrations of proceedings
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under Rule 9(c)(1), and to determine whether the record accu-
rately reflects material filed, served, submitted for consideration,
admitted, or made the subject of an offer of proof, but not to
decide whether material desired in the record by either party is
relevant to the issues on appeal, non-duplicative, or otherwise
suited for inclusion in the record on appeal.

The judge shall send written notice to counsel for all parties
setting a place and a time for a hearing to settle the record on
appeal. The hearing shall be held not later than 15 days after serv-
ice of the request for hearing upon the judge. The judge shall set-
tle the record on appeal by order entered not more than 20 days
after service of the request for hearing upon the judge. If
requested, the judge shall return the record items submitted for
reference during the judicial settlement process with the order
settling the record on appeal.

If any appellee timely serves amendments, objections, or a
proposed alternative record on appeal, and no judicial settlement
of the record is timely sought, the record is deemed settled as of
the expiration of the ten-day period within which any party could
have requested judicial settlement of the record on appeal under
this Rule 11(c).

Provided, that nothing herein shall prevent settlement of the
record on appeal by agreement of the parties at any time within
the times herein limited for settling the record by judicial order.

Rule 12 is amended as follows:

Rule 12(a) is amended to read:

(a) Time for Filing Record on Appeal. Within 15 days 
after the record on appeal has been settled by any of the proce-
dures provided in this Rule 11 or Rule 18, the appellant shall file
the record on appeal with the clerk of the court to which appeal
is taken.

Rule 12(c) is amended to read:

(c) Copies of Record on Appeal. The appellant need file but
a single shall file one copy of the record on appeal, one copy of a
transcript designated pursuant to Rule 9(c)(2), three copies of
each exhibit designated pursuant to Rule 9(d), and three copies
of any supplement to the record on appeal submitted pursuant to
Rule 11(c) or Rule 18(d)(3). Upon filing, the appellant may be
required to pay to the clerk of the appellate court a deposit fixed
by the clerk to cover the costs of reproducing copies of the
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record on appeal. The clerk will reproduce and distribute copies
as directed by the court.

Rule 18 is amended as follows:

Rule 18(c) is amended by deleting the word “and” at the end
of item “10”, replacing the period at the end of item “11” with
a semicolon, and adding the following language immediately
thereafter:

(12) a statement, where appropriate, that a supplement com-
piled pursuant to Rule 18(d)(3) is filed with the record
on appeal.

Rule 18(d) is amended to read:

(d) Settling the Record on Appeal. The record on appeal may
be settled by any of the following methods:

(1) By Agreement. Within 35 days after filing of the notice of
appeal or after production of the transcript if one is ordered 
pursuant to Rule 18(b)(3), the parties may by agreement entered
in the record on appeal settle a proposed record on appeal pre-
pared by any party in accordance with this Rule 18 as the record
on appeal.

(2) By Appellee’s Approval of Appellant’s Proposed Record
on Appeal. If the record on appeal is not settled by agreement
under Rule 18(d)(1), the appellant shall, within 35 days after fil-
ing of the notice of appeal or after production of the transcript if
one is ordered pursuant to Rule 18(b)(3), serve upon all other
parties a proposed record on appeal constituted in accordance
with the provisions of Rule 18(c). Within 30 days after service of
the proposed record on appeal upon an appellee, that appellee
may serve upon all other parties a notice of approval of the pro-
posed record on appeal, or objections, amendments, or a pro-
posed alternative record on appeal. Amendments or objections to
the proposed record on appeal shall be set out in a separate paper
and shall specify any item(s) for which an objection is based on
the contention that the item was not filed, served, submitted for
consideration, admitted, or made the subject of an offer of proof,
or that the content of a statement or narration is factually inac-
curate. An appellant who objects to an appellee’s response to the
proposed record on appeal shall make the same specification in
his request for judicial settlement. The formatting of the pro-
posed record on appeal and the order in which items appear in it
is the responsibility of the appellant. Judicial settlement is not
appropriate for disputes concerning only the formatting or the
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order in which items appear in the settled record on appeal. If all
appellees within the times allowed them either file notices of
approval or fail to file either notices of approval or objections,
amendments, or proposed alternative records on appeal, appel-
lant’s proposed record on appeal thereupon constitutes the
record on appeal.

(3) By Agreement, by Operation of Rule, or by Court Order
After Appellee’s Objection or Amendment. If any appellee timely
files amendments, objections, or a proposed alternative record
on appeal, the record on appeal shall consist of each item that is
either among those items required by Rule 9(a) to be in the
record on appeal or that is requested by any party to the appeal
and agreed upon for inclusion by all other parties to the appeal,
in the absence of contentions that the item was not filed, served,
or offered into evidence. If a party requests that an item be
included in the record on appeal but not all parties to the appeal
agree to its inclusion, then that item shall not be included in the
printed record on appeal; but shall be filed by the appellant with
the record on appeal in a volume captioned “Rule 18(d)(3)
Supplement to the Printed Record on Appeal” along with any ver-
batim transcripts, narrations of proceedings, documentary
exhibits, and other items that are filed pursuant to Rule 9(c) or
9(d) 18(b) or 18(c); provided that any item not filed, served, sub-
mitted for consideration, admitted, or for which no offer of proof
was tendered, shall not be included. Subject to the additional
requirements of Rule 28(d), items in the Rule 18(d)(3) supple-
ment may be cited and used by the parties as would items in the
printed record on appeal.

If a party does not agree to the wording of a statement or nar-
ration required or permitted by these rules, there shall be no judi-
cial settlement to resolve the dispute unless the objection is
based on a contention that the statement or narration concerns
an item that was not filed, served, submitted for consideration,
admitted, or tendered in an offer of proof, or that a statement or
narration is factually inaccurate. Instead, the objecting party is
permitted to have inserted in the settled record on appeal a con-
cise counter-statement. Parties are strongly encouraged to reach
agreement on the wording of statements in records on appeal.

The Rule 18(d)(3) supplement to the printed record on
appeal shall contain an index of the contents of the supplement,
which shall appear as the first page thereof. The Rule 18(d)(3)
supplement shall be paginated consecutively with the pages of
the record on appeal, the first page of the supplement to bear the
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next consecutive number following the number of the last page of
the record on appeal. These pages shall be referred to as “record
supplement pages,” and shall be cited as “(S p ___).” The contents
of the supplement should be arranged, so far as practicable, in
the order in which they occurred or were filed in the trial tri-
bunal. If a party does not agree to the inclusion or specification
of an exhibit or transcript in the printed record, the printed
record shall include a statement that such items are separately
filed along with the supplement.

If any party to the appeal contends that materials proposed
for inclusion in the record or for filing therewith pursuant to Rule
9(c) or 9(d) 18(b) or 18(c) were not filed, served, submitted for
consideration, admitted, or offered into evidence, or that a state-
ment or narration permitted by these rules is not factually accu-
rate, then that party, within 10 days after expiration of the time
within which the appellee last served with the appellant’s pro-
posed record on appeal might have filed amendments, objections,
or a proposed alternative record on appeal, may in writing re-
quest that the agency head convene a conference to settle the
record on appeal. A copy of that request, endorsed with a certifi-
cate showing service on the agency head, shall be served upon all
other parties. Each party shall promptly provide to the agency
head a reference copy of the record items, amendments, or objec-
tions served by that party in the case.

The functions of the agency head in the settlement of 
the record on appeal are to determine whether a statement 
permitted by these rules is not factually accurate, to settle narra-
tions of proceedings under Rule 9(c)(1) 18(c)(6), and to deter-
mine whether the record accurately reflects material filed,
served, submitted for consideration, admitted, or made the sub-
ject of an offer of proof, but not to decide whether material
desired in the record by either party is relevant to the issues on
appeal, non-duplicative, or otherwise suited for inclusion in the
record on appeal.

Upon receipt of a request for settlement of the record on
appeal, the agency head shall send written notice to counsel for
all parties setting a place and time for a conference to settle the
record on appeal. The conference shall be held not later than 15
days after service of the request upon the agency head. The
agency head or a delegate appointed in writing by the agency
head shall settle the record on appeal by order entered not more
than 20 days after service of the request for settlement upon the
agency. If requested, the settling official shall return the record
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items submitted for reference during the settlement process with
the order settling the record on appeal.

When the agency head is a party to the appeal, the agency
head shall forthwith request the Chief Judge of the Court of
Appeals or the Chief Justice of the Supreme Court, as appropri-
ate, to appoint a referee to settle the record on appeal. The ref-
eree so appointed shall proceed after conference with all parties
to settle the record on appeal in accordance with the terms of
these Rules and the appointing order.

If any appellee timely serves amendments, objections, or a
proposed alternative record on appeal, and no judicial settlement
of the record is sought, the record is deemed settled as of the
expiration of the ten day period within which any party could
have requested judicial settlement of the record on appeal under
this Rule 18(d)(3).

Nothing herein shall prevent settlement of the record on
appeal by agreement of the parties at any time within the times
herein limited for settling the record by agency order.

Rule 28 is amended as follows:

The first paragraph of Rule 28(b)(6) is amended to read:

(6) An argument, to contain the contentions of the appellant
with respect to each question presented. Each question
shall be separately stated. Immediately following each
question shall be a reference to the assignments of error
pertinent to the question, identified by their numbers and
by the pages at which they appear in the printed record
on appeal. Assignments of error not set out in the appel-
lant’s brief, or in support of which no reason or argument
is stated or authority cited, will be taken as abandoned.
However, in new briefs before the Supreme Court, a
party need not reference assignments of error to the
extent that party was the appellee (or cross-appellee)
before the Court of Appeals and is urging the Supreme
Court to reverse the Court of Appeals.

The first paragraph of Rule 28(c) is amended to read:

(c) Content of Appellee’s Brief; Presentation of Additional
Questions. An appellee’s brief in any appeal shall contain a sub-
ject index and table of authorities as required by Rule 26(g), an
argument, a conclusion, identification of counsel and proof of
service in the form provided in Rule 28(b) for an appellant’s brief,
and any appendix as may be required by Rule 28(d). It need con-
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tain no statement of the questions presented, statement of the
procedural history of the case, statement of the grounds for
appellate review, statement of the facts, or statement of the
standard(s) of review, unless the appellee disagrees with the
appellant’s statements and desires to make a restatement or
unless the appellee desires to present questions in addition to
those stated by the appellant. An appellee’s brief may, but is not
required to, include a reference to assignments of error as
required by Rule 28(b)(6) for an appellant’s brief.

Rule 28(d)(1) is amended by replacing the period at the end
of item “c.” with a semicolon and adding the following language
immediately thereafter:

d. relevant items from the Rule 11(c) or Rule 18(d)(3) sup-
plement to the printed record on appeal the study of
which are required to determine questions presented in
the brief.

Rule 28(d)(3) is amended to read:

(3) When Appendixes to Appellee’s Brief Are Required.
Appellee must reproduce appendixes to his brief in the following
circumstances:

a. Whenever the appellee believes that appellant’s appen-
dixes do not include portions of the transcript or items
from the Rule 11(c) or Rule 18(d)(3) supplement to the
printed record on appeal that are required by Rule
28(d)(1), the appellee shall reproduce those portions of
the transcript or supplement he believes to be necessary
to understand the question.

b. Whenever the appellee presents a new or additional ques-
tion in his brief as permitted by Rule 28(c), the appellee
shall reproduce portions of the transcript or relevant
items from the Rule 11(c) or Rule 18(d)(3) supplement to
the printed record on appeal as if he were the appellant
with respect to each such new or additional question.

Rule 28(i) is amended to read:

(i) Amicus Curiae Briefs. A brief of an amicus curiae may
be filed only by leave of the appellate court wherein the appeal is
docketed or in response to a request made by that Court on its
own initiative.

A person desiring to file an amicus curiae brief shall present
to the Court a motion for leave to file, served upon all parties,
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within ten days after the printed record is mailed by the Clerk
and ten days after the record is docketed in pauper cases. The
motion shall state concisely the nature of the applicant’s interest,
the reasons why an amicus curiae brief is believed desirable, the
questions of law to be addressed in the amicus curiae brief and
the applicant’s position on those questions. The proposed amicus
curiae brief may be conditionally filed with the motion for leave.
Unless otherwise ordered by the Court, the application for leave
will be determined solely upon the motion, and without
responses thereto or oral argument.

The clerk of the appellate court will forthwith notify the
applicant and all parties of the court’s action upon the applica-
tion. Unless other time limits are set out in the order of the Court
permitting the brief, the amicus curiae shall file the brief within
the time allowed for the filing of the brief of the party supported
or, if in support of neither party, within the time allowed for filing
appellant’s brief. Motions for leave to file an amicus curiae brief
submitted to the Court after the time within which the amicus
curiae brief normally would be due are disfavored in the absence
of good cause. Reply briefs of the parties to an amicus curiae
brief will be limited to points or authorities presented in the ami-
cus curiae brief which are not presented in the main briefs of the
parties. No reply brief of an amicus curiae will be received.

A motion of an amicus curiae to participate in oral argument
will be allowed only for extraordinary reasons.

Rule 28(j)(2)(A) is amended as follows:

By adding a new third sentence to sub-subdivision 1, titled
“Page limits for briefs using nonproportional type,” to read:

Unless otherwise ordered by the Court, the page limit for an
amicus curiae brief is 15 pages.

By adding a new third sentence to sub-subdivision 2, titled
“Word-count limits for briefs in proportional type,” to read:

Unless otherwise ordered by the Court, an amicus curiae
brief may contain no more than 3,750 words.

Rule 37 is amended by adding three subsections at the end
thereof to read:

(d) Withdrawal of Appeal in Criminal Cases. Withdrawal 
of appeal in criminal cases shall be in accordance with G.S. 
§ 15A-1450. In addition to the requirements of G.S. § 15A-1450,
after the record on appeal in a criminal case has been filed in an
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appellate court but before the filing of an opinion, the defendant
shall also file a written notice of the withdrawal with the clerk of
the appropriate appellate court.

(e) Withdrawal of Appeal in Civil Cases.

(1) Prior to the filing of a record on appeal in the ap-
pellate court, an appellant or cross-appellant may,
without the consent of the other party, file a notice 
of withdrawal of its appeal with the tribunal from
which appeal has been taken. Alternatively, prior 
to the filing of a record on appeal, the parties may 
file a signed stipulation agreeing to dismiss the
appeal with the tribunal from which the appeal has
been taken.

(2) After the record on appeal has been filed, an appel-
lant or cross-appellant or all parties jointly may move
the appellate court in which the appeal is pending,
prior to the filing of an opinion, for dismissal of the
appeal. The motion must specify the reasons there-
for, the positions of all parties on the motion to dis-
miss, and the positions of all parties on the allocation
of taxed costs. The appeal may be dismissed by order
upon such terms as agreed to by the parties or as
fixed by the appellate court.

(f) Effect of Withdrawal of Appeal. The withdrawal of an
appeal shall not affect the right of any other party to file or con-
tinue such party’s appeal or cross-appeal.

II. Appendix D of the North Carolina Rules of Appellate Pro-
cedure is amended as follows:

Section 1, titled “NOTICES OF APPEAL,” subsection c, titled
“to the Supreme Court from a Judgment of the Court of Appeals,”
is amended by rewording the second sentence thereof to read:

The appealing party shall enclose a certified clear copy of the
opinion of the Court of Appeals with the notice.

These amendments to the North Carolina Rules of Appellate
Procedure shall be effective on the 1st day of March 2007, and shall
apply to cases appealed on or after that date.

Adopted by the Court in Conference this the 5th day of October
2006, with the exception of the amendment to Rule 28(b)(6), which
was adopted by the Court on the 16th of November 2006. These
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amendments shall be promulgated by publication in the Advance
Sheets of the Supreme Court and the Court of Appeals. These amend-
ments shall also be published as quickly as practical on the North
Carolina Judicial Branch of Government Internet Home Page
(http://www.nccourts.org).

s/Edmunds, J.
Edmunds, J
For the Court
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