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NO. COA97-1162

NORTH CAROLINA COURT OF APPEALS

Filed: 2 June 1998

JAMES A. SPARKS,
Plaintiff,

    v.

SUE PEACOCK, formerly SUE W. SPARKS,
Defendant.

Appeal by plaintiff from order entered 14 August 1997 by Judge

Julius A. Rousseau, Jr. in Wilkes County Superior Court.  Heard in

the Court of Appeals 11 May 1998.

McElwee & McElwee, by Karen Inscore McElwee and Amanda H.
Creamer, for plaintiff-appellant.

John E. Hall for defendant-appellee.

LEWIS, Judge.

Plaintiff brought this action alleging that, during their

marriage, the parties executed, as co-makers, seven promissory

notes for which they are jointly and severally liable.  Plaintiff

seeks contribution from defendant for payments that plaintiff has

made on these notes.  Defendant moved to dismiss the action for

failure to state a claim on which relief can be granted and lack of

subject matter jurisdiction.  Defendant contends that the district

court has exclusive jurisdiction of this matter because it is an

action between former spouses regarding marital property and that

it is, therefore, an equitable distribution action.  The superior

court court granted defendant's motion and dismissed the action.
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Plaintiff appeals.  We reverse and remand.

The parties were married in 1961 and separated in 1992.  They

entered into a separation agreement in 1992 which distributed some,

but not all, of their marital property.  The plaintiff filed for

absolute divorce in 1993 and the defendant answered,

counterclaiming for equitable distribution under N.C. Gen. Stat. §

50-20.  After the entry of divorce, defendant voluntarily dismissed

her equitable distribution claim and did not resubmit.

It is of critical importance to this case that there is not an

equitable distribution action currently pending between the

parties.  In fact, both parties are now procedurally barred from

bringing such an action.  "The failure to specifically apply for

equitable distribution prior to a judgment of absolute divorce will

destroy the statutory right to equitable distribution."  Lockamy v.

Lockamy, 111 N.C. App. 260, 261, 432 S.E.2d 176, 177 (1993). 

Plaintiff failed to make a claim for equitable distribution and

defendant dismissed her claim after the entry of divorce.  Because

more than a year has passed since defendant's voluntary dismissal,

defendant has lost her right to file a new equitable distribution

action pursuant to N.C.R. Civ. P. 41(a)(1).  See Stegall v.

Stegall, 336 N.C. 473, 479, 444 S.E.2d 177, 181 (1994). 

Defendant correctly states that the district court has

jurisdiction over equitable distribution actions.  See N.C. Gen.

Stat. § 7A-244 (1995).  It is also true that where parties have

brought an action in district court under G.S. 50-20 to equitably

distribute their marital property, the superior court does not have
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jurisdiction to divide marital property.  See Garrison v. Garrison,

90 N.C. App. 670, 672, 369 S.E.2d 628, 629 (1988).  However, where,

as here, the jurisdiction of the district court has not been

invoked, the superior court is not precluded from exercising

jurisdiction merely because the parties are former spouses.  See

Hagler v. Hagler, 319 N.C. 287, 292, 354 S.E.2d 228, 233 (1987)

("[I]n the absence of an equitable distribution of entireties

property under N.C.G.S. § 50-20, an ex-spouse (now tenant in

common) retains the right to possession and the right to alienate

and may bring an action for waste, ejectment, accounting or

partition."). 

Contrary to defendant's assertions, equitable distribution is

not the sole means of property division available to former

spouses, nor is every action between former spouses regarding

property rights an equitable distribution action.  See id. at 290,

354 S.E.2d at 232 (stating that a party must specifically apply for

equitable distribution as provided for in N.C. Gen. Stat. § 50-21).

"Equitable distribution is merely an alternative means of property

division; alternative to already existing rights granted by statute

or recognized at common law or acquired under a separation

agreement."  Id. at 292, 354 S.E.2d at 233.  The mere existence of

a prior marital relationship between the parties does not impair

plaintiff's right to seek contribution from defendant pursuant to

N.C. Gen. Stat. § 25-3-116.  For the foregoing reasons, the

superior court erred in dismissing plaintiff's claim for

contribution.  The superior court's order is
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Reversed and remanded.

Judges MARTIN, J. and SMITH concur.

 


