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On 1 August 1996, the City of Reidsville (“the City”) adopted

six ordinances in an effort to annex six separate areas into the

corporate limits of the city.  The areas to be annexed are referred

to here as Areas 1, 9, 10, 11, 12 and 13.  The petitioners

challenged the validity of these ordinances.  Petitioners contend

that the ordinances were invalid because (1) the City’s method of

counting small portions of large parcels of real property in the

annexation area and excluding the remainder does not properly

reflect urbanization under the “subdivision test” of G.S. 160A-

48(c); (2)  the City’s consistent use of 200 foot setbacks as

boundaries was impermissible; and (3) the descriptions of the six

annexation areas in the ordinances failed to comply with the
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requirement that the boundaries of the area to be annexed be

described with metes and bounds. 

    On 29 August 1995, petitioners filed their petition for review

in Superior Court pursuant to G.S. 160A-50.  A hearing was held

without a jury before Judge Sanford L. Steelman, Jr. on 3 February

1997.  On 4 March 1997 a judgment affirming the annexation of Areas

1, 10, 11 and 13 was entered.  The annexation of Area 9 was

remanded for amendment of the boundaries.  The annexation of Area

12 was held void because the City had failed to properly adopt an

annexation ordinance for Area 12.  

The trial court held that the City was permitted to divide

tracts and that it was permissible to count only the portion of the

tracts included within the proposed annexation when determining

whether the City met the urbanization requirements of G.S. 160A-

48(c).  The court further found that the City’s splitting of tracts

“did not rise to being a subterfuge or a gerrymander as having no

possible purpose but to attempt to meet the numerical requirements

of G.S. 160A-48.”  The trial court also found that the use of two

hundred foot setbacks was permissible because the City had used

natural topographic features where practical and where the “use did

not have an adverse effect upon qualification or services.”  The

trial court also opined that the provisions of G.S. 160A-48(e) with

regard to natural boundaries are not mandatory.  Finally,  the

trial court determined that although the descriptions did not

contain courses and distances, they did constitute a metes and

bounds description because each description contained definite
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beginning and end points, and made sufficient references to

property lines and roadways to constitute a definite description of

each annexation area.  Petitioners appeal.

Adams Hendon Carson Crow & Saenger, P.A., by S. J. Crow and
Martin K. Reidinger, for petitioner-appellants.

Womble Carlyle Sandridge & Rice, PLLC, by Roddey M. Ligon,
Jr., for respondent-appellee.

Reidsville City Attorney J. Michael Thomas, for respondent-
appellee.

EAGLES, Chief Judge.

We first consider whether the property descriptions in the

annexation ordinances are metes and bounds descriptions where the

property descriptions do not include courses and distances but make

reference to “lots” that are not identified in the property

descriptions.

Petitioners argue that the annexation statute expressly

requires that in the annexation ordinance “[t]he external

boundaries of the area to be annexed shall be described by metes

and bounds.”  G.S. 160A-49(e)(1).  Petitioners first contend that

the descriptions of the six annexation areas fail to comply with

this requirement because the descriptions do not include courses

and distances.  Second, petitioners argue that the descriptions are

inadequate because the boundaries can only be determined by

reference to “lots” that are not identified in the description.

Specifically, the petitioners contend that the property

descriptions in the ordinance refer to “lots” but the property
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descriptions make no explanation of what the “lots” are or how they

can be found.  The “lots” in the ordinance are referred to by

twelve digit parcel identification numbers given to the “lots” by

the Rockingham County Tax Administrator, but there is nothing in

the descriptions or maps in the ordinance that identify these

numbers in any way.  Accordingly, petitioners argue that there is

no way of identifying what the lots are “unless one just happens to

know that the lot numbers in the ordinances refer to map numbers

and the tables on the maps refer to tax parcel numbers.”  The tax

maps were recorded simultaneously with the ordinance, but were not

incorporated by reference.  Petitioners additionally argue that the

description is inadequate because the tax lot numbers for “lots”

periodically change, and after the tax lot numbers change, there

will be no way to ascertain the boundaries of the annexed areas.

Accordingly, petitioners argue that the descriptions in the

ordinance are inadequate and the judgment of the trial court should

be reversed.

The City argues that although the descriptions do not contain

courses and distances for each segment of the external boundary of

the annexation area, they do contain a definite beginning and

ending point, and make sufficient reference to property lines and

roadways to constitute a definite description of each area.

Accordingly, the City argues that the trial court’s decision should

be affirmed.

After careful consideration of the record, briefs and

contentions of the parties, we reverse.  The trial court found that
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the descriptions contained definite beginning and ending points,

and made sufficient references to property lines and roadways to

constitute a definite description.  However, we find petitioners’

arguments persuasive and conclude that the use of the tax maps,

without incorporation by reference, was not a sufficient metes and

bounds description.  Accordingly, the trial court is reversed and

the matter is remanded for entry of judgment that none of these

annexation areas qualify to be annexed and that these annexation

ordinances are void. 

We next consider whether portions of tracts included in

annexation areas should properly be counted as separate small lots

for the purposes of the “subdivision test” of G.S. 160A-48(c)(3).

Petitioners argue that the annexation of Areas 1 and 10 did not

meet the standards of the “subdivision test” because the City chose

to place the boundary of the annexation areas such that a small

portion of a large parcel of property is included in the annexation

area and the remainder of the property is excluded.  Petitioners

argue that the City’s approach subverts the purpose of the

“subdivision test,” ignoring the actual subdivision of the land and

creating subdivisions that do not exist.  Petitioners argue that

“the City’s method purposely inflates the ‘subdivision test’

fraction by counting pieces of large tracts as small building lots

. . . creat[ing] ‘evidence’ of urbanization . . . where none really

exists.”  Petitioners assert that if the “subdivision test” ratio

is adjusted to account for the acreage being part of the larger

tracts, neither  Areas 1 or 10 meet the “subdivision test” minimum
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of sixty percent urbanization.  Accordingly, petitioners contend

that the judgment of the trial court must be reversed.

The City argues that G.S. 160A-48(c) limits consideration to

the area to be annexed.  Accordingly, the City argues that “[i]t

would be contrary to the language of the statute to treat two (2)

acres of land being annexed as if it were twenty (20) acres of land

since only the land being annexed may be considered.”

Because of our disposition of the first issue on appeal, we

need not address this assignment of error.  However, we note that

this issue was recently addressed in American Greetings Corp. v.

The Town of Alexander Mills, ___ N.C. App. ___, 497 S.E.2d 108

(1998).  In American Greetings, the Town of Alexander Mills sought

to annex 4.29 acres from a 33.53 acre farm.  The court determined

that the accuracy of the subdivision test must reflect actual

urbanization, and substantial compliance required that “there must

exist some ‘actual, minimum urbanization’ of the proposed

annexation property.”  Id. at ___, 497 S.E.2d at 110 (citing Thrash

v. City of Asheville, 327 N.C. 251, 257, 393 S.E.2d 842, 846

(1990)).  The court held that the disputed 4.29 acre tract was not

sufficiently “urbanized” to satisfy the statutory requirements,

because it was not under active development, there was no plat

recorded showing subdivision of the lot, and there was no evidence

that the owner intended to sell the farm.  Id. at ___, 497 S.E.2d

at 110.  Also persuasive to the court’s holding was the fact that

“the 33.53 acre Toms farm contains two occupied houses surrounded

by acres of fields.  This is not sufficient to justify a need for
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annexation of this 4.29 acre tract.”  Id. at ___, 497 S.E.2d at

111.  Accordingly, this court did not reject the use of lot

splitting in calculating acreage for the “subdivision test.”  Of

greater importance, however, was the level of actual urbanization

of the disputed lots.  In the instant case, the trial court made no

findings as to the actual urbanization of the split lots. 

We consider last whether the boundaries of the annexation

areas met the standards of G.S. 160A-48(e) where 200 foot setbacks

were consistently used.  Petitioners argue that the annexation

statutes require that the boundary of an annexation area follow

natural topographic features or streets wherever practical.  G.S.

160A-48(e).  Petitioners contend that in the six annexation areas

virtually no portion of the boundaries coincide with natural

topographic features or streets, but instead the boundaries are

parallel to streets with a 200 foot setback.  Petitioners argue

that it was shown that there were available topographic features or

a street boundary that would have been practical to follow.

Petitioners note that legislation which allowed the use of setbacks

has been repealed and urge that legislative repeal indicates that

the practice should be discontinued.  Accordingly, petitioners

argue that the trial court’s judgment should be reversed.

The City argues that the 1985 amendments eliminated only the

restriction or limitation on the extent to which a city could use

both sides of the street in fixing the annexation boundary.  The

City contends that “[t]he plain language makes it clear that if

there are no topographical features such as streams or ridge lines
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an annexing municipality may use streets as a boundary but is not

required to do so, and thus may use property lines or setbacks from

streets or any other reasonable basis.”  The City argues that the

amended statute does not forbid the use of setbacks.  

Because of our disposition of the first issue, we need not

address this assignment of error.  However, to minimize the

likelihood of unnecessary litigation, we will discuss its merits.

G.S. 160A-48(e) provides: “[i]n fixing new municipal boundaries, a

municipal governing board shall, wherever practical, use natural

topographic features such as ridge lines and streams and creeks as

boundaries, and may use streets as boundaries.”  (Emphasis added).

The plain language of the statute does not prohibit the use of 200

foot setbacks.  All that is required is that the governing board

use natural topographic features wherever practical.  “This Court

has recognized that in order to establish non-compliance . . .

petitioners must show two things:  (1) that the boundary of the

annexed area does not follow natural topographic features, and (2)

that it would have been practical for the boundary to follow such

features.  Weeks v. Town of Coats, 121 N.C. App. 471, 474-75, 466

S.E.2d 83, 85 (1996)(citing Lowe v. Town of Mebane, 76 N.C. App.

239, 244, 332 S.E.2d 739, 743 (1985).  Here, the trial court found

that the City used natural topographic features where it was

practical to do so, and accordingly concluded that the City had

complied with G.S. 160A-48(e).  In Weeks, we stated that:

Review by this Court is limited to the following two
inquiries:  (1) whether the findings of fact are
supported by competent evidence and (2) whether the
findings, in turn, support the court's conclusion.
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Findings of fact, if supported by competent evidence, are
binding;  conclusions of law, however, are reviewable de
novo.  Citation omitted.  

. . . .

When the record submitted in superior court
demonstrates on its face substantial compliance with the
annexation statute, “the burden falls on the petitioners
to show by competent and substantial evidence that the
statutory requirements were in fact not met or that
procedural irregularities occurred which materially
prejudiced their substantive rights.”  

Weeks, 121 N.C. App. at 473-74, 466 S.E.2d at 84-85 (citations

omitted).  In Weeks, the annexation was declared null and void

because the record demonstrated that the Town did not attempt to

comply with the statute.  That is not the situation here.  Here,

the City’s Planning Director, Michael Pearce, testified that the

City first examined the area for natural topographic features, and

in the absence of those features the City then used the setbacks.

There was sufficient evidence to support the trial court’s finding

of fact that the City used natural topographic features wherever

practical.  Accordingly, the findings supported the trial court’s

conclusion of law that the City substantially complied with the

provisions of G.S. 160A-48(e). 

In sum, because there was not a sufficient metes and bounds

description of the area sought to be annexed in the annexation

ordinance, we reverse and remand the matter to the trial court for

entry of judgment that none of these areas proposed to be annexed

qualify to be annexed and that these annexation ordinances are

void.   
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Reversed and remanded.

Judges JOHN and TIMMONS-GOODSON concur.


