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TIMMONS-GOODSON, Judge.

Mary Jordan, et al (hereinafter referred to collectively as

“plaintiffs”) appeal from an order of the trial court granting

summary judgment in favor of The Earthgrains Company, Anheuser-
Busch, Inc., and Campbell Taggart Company (hereinafter
collectively, “defendants”). For reasons stated herein, we affirm

the trial court’s decision.

An examination of the pleadings, exhibits, and depositions
filed 1in ©response to defendants’ summary Jjudgment motion,
considered in the light most favorable to plaintiff, tends to show
the following: The Earthgrains Company (“Earthgrains”) 1is a
national baking company operating several plants nationwide,
including a plant located 1in Charlotte, North Carolina.
Earthgrains is owned by Campbell Taggart Baking Companies, Inc.
(“Campbell”), which 1in turn is a wholly-owned subsidiary of
Anheuser-Busch Companies (“Anheuser”).

In 1993, Barry Beracha (“Beracha”) was hired as Chief
Executive Officer of Campbell. In 1995, Anheuser decided to “spin-
off” Campbell’s common stock by distributing it to Anheuser
shareholders. This plan would allow Campbell to become an
independent publicly-owned company. On 1 August 1995, Beracha
traveled to the Charlotte plant to conduct a meeting regarding the

status of the Charlotte plant (“the August 1995 meeting”). At that
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time, plaintiffs were employed at the Charlotte plant operated by
Earthgrains. The August 1995 meeting and the events following the
meeting are the basis for three lawsuits filed by plaintiffs.

During the August 1995 meeting, plaintiffs questioned Beracha
about job security and the economic status of the Charlotte plant.
According to plaintiffs, Beracha reported that the Charlotte plant
was profitable and that their jobs were secure. However, according
to defendants, Beracha was asked if any jobs would be lost as a
result of the spin-off of common stock to defendants’ shareholders.
Defendants contend that Beracha reported that the Charlotte plant
would not close and plaintiffs would not lose their Jjobs as a
result of the spin-off procedure.

On 6 December 1995, plaintiffs were notified that the
Charlotte plant would close in February 1996. Plaintiffs filed a
class action lawsuit on 24 February 1997 in federal court alleging
Title VII violations and contending that statements made by Beracha
in the August 1995 meeting constituted fraudulent
misrepresentation. Defendants were granted summary Jjudgment, a
decision which was eventually affirmed by the United States Court
of Appeals for the Fourth Circuit. On 9 February 1999, plaintiffs
filed a second lawsuit in federal court, but later dismissed the
action.

On 3 May 2000, plaintiffs filed a lawsuit 1in Mecklenburg
County Superior Court alleging negligent misrepresentation. In the
complaint, plaintiffs contended that the statements made by Beracha

in the August 1995 meeting led them to believe that the Charlotte
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plant was profitable and that plaintiffs’ Jjobs were secure.
Plaintiffs further allege that at the time of the August 1995
meeting, Beracha knew that the operating costs of the Charlotte
plant far exceeded its revenue, but that Beracha failed to inform
them of this fact.

Defendants thereafter filed a motion for summary judgment
which came before the trial court on 19 June 2001. Upon review of
the evidence and argument by counsel, the trial court granted
defendants’ motion for summary Judgment on 10 July 2001.

Plaintiffs appeal.

Plaintiffs argue that the trial court erred 1in granting
summary Jjudgment in favor of defendants when (1) there are genuine
issues of material fact for a claim of negligent misrepresentation,
(2) their claim for negligent misrepresentation was not barred by
collateral estoppel or res judicata, and (3) plaintiffs were not
subject to a collective bargaining agreement. For the reasons
stated herein, we disagree.

We first note that plaintiffs argue extensively 1in each
assignment of error that defendants violated Rule 12(a) (2) of the

North Carolina Rules of Civil Procedure by failing to file an

answer upon remand. From this argument, plaintiffs reason that
“because . . . [d]lefendants failed to file an [a]lnswer, all factual
allegations of [pllaintiffs’ [clomplaint are deemed true.”

Plaintiffs then contend that defendants do not dispute their claim

for negligent misrepresentation because they “failed to file an
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answer.” Plaintiffs did not raise this issue before the trial
court, however, nor did plaintiffs designate the alleged violation
in their assignments of error in the record on appeal. Having
failed to preserve this alleged error, plaintiffs have waived the
right to argue on appeal that defendants failed to file an answer.
See N.C.R. App. P. (10) (b) (1) (2002).

Plaintiffs argue that the trial court erred 1in granting
summary judgment in favor of defendants. Plaintiffs contend that
genuine issues of material fact exist for a claim of negligent
misrepresentation.

Summary judgment 1is appropriate when the ‘“pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that any party is entitled to a
judgment as a matter of law.” N.C. Gen. Stat. § 1A-1, Rule 56(c)
(2001) . The party moving for summary Jjudgment must “clearly
demonstrate the lack of any triable issue of fact and entitlement
to judgment as a matter of law.” Marcus Bros. Textiles, Inc. V.
Price Waterhouse, LLP, 350 N.C. 214, 220, 513 S.E.2d 320, 324
(1999). 1In reviewing a motion for summary Jjudgment, the evidence
is viewed in the light most favorable to the party opposing the
motion. Id.

Plaintiffs argue that genuine issues of material fact exist
concerning their claim for negligent misrepresentation. It is well
established that “the tort of negligent misrepresentation occurs

when (1) a party justifiably relies (2) to his detriment (3) on
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information prepared without reasonable care (4) by one who owed

7

the relying party a duty of care.” Raritan River Steel Co. V.
Cherry, Bekaert & Holland, 332 N.C. 200, 206, 367 S.E.2d 609, 612
(1988), reversed on other grounds, 329 N.C. 646, 407 S.E.2d 178
(1991). Generally, directors of a corporation owe a fiduciary duty
to the corporation. Keener Lumber Co. v. Perry, 149 N.C. App. 19,
26, 560 S.E.2d 817, 822, disc. review denied, 356 N.C. 164, 568
S.E.2d 196 (2002). When there are allegations that a director of
a corporation has breached a fiduciary duty, the action is properly
maintained by the corporation. Id.

Therefore, in order to show error, plaintiffs in the instant
case must be able to show that Bearcha owed plaintiffs a duty of
care, which was breached, and that they justifiably relied on the
alleged misrepresentations made by Bearcha. Viewing the evidence
in the light most favorable to plaintiffs, there are no genuine
issues of material fact concerning the essential elements of duty
of care, breach of duty and justifiable reliance, and defendants
are entitled to judgment as a matter of law. Thus, plaintiffs’
claims could not withstand a summary judgment motion.

In the instant case, plaintiffs fail to show that Beracha owed
a duty to report accurate information about the Charlotte plant’s
financial status. The evidence tends to show that Beracha is the
president and chief executive officer of Campbell. In his position
as the director of a corporation, Beracha only owed a duty of care

to the corporation and not to individual employees. Therefore,



_8_

plaintiffs fail to show that Beracha owed them a duty of care,
which is an essential element of negligent misrepresentation.

Plaintiffs further argue that even if Beracha was “under no
duty to speak, when he did speak he was under a duty to give
competent information and plaintiffs were justified in relying on
Beracha’s statements.” We disagree.

In Simms v. Prudential Life Ins. Co. of Am., 140 N.C. App.
529, 537 S.E.2d 237 (2000), disc. review denied, 353 N.C. 381, 547
S.E.2d 18 (2001), a corporation’s president and chief operating
officer informed potential stock buyers that the corporation could
emerge from bankruptcy reorganization as a revitalized entity, and
that an investment in the corporation could be wvaluable and
profitable. This Court held that the buyers of stock in the
corporation could not recover on a theory of negligent
misrepresentation after their stock lost its value because neither
the president nor the corporation was 1in the business of giving
financial advice, and the president did not obtain a pecuniary gain
from the investment. Id. at 534, 537 S.E.2d at 241. The Sims
Court defined a breach of duty owed in negligent misrepresentation
as:

ANY

One who, in the course of his business,
profession or employment, or in any other
transaction in which he has a pecuniary
interest, supplies false information for the
guidance of others in their  business
transactions, [and thus] is subject to
liability for pecuniary loss caused to them by
their Justifiable reliance upon the
information, if he fails to exercise
reasonable care or competence in obtaining or
communicating the information.”
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Id. (guoting Marcus Bros. Textiles Inc., 350 N.C. at 218, 513
S.E.2d at 323-24.

In the case at bar, plaintiffs fail to show that (1) Beracha
was offering them guidance in a business transaction; (2) that the
alleged information was false; (3) that defendants had a pecuniary
interest in inducing plaintiffs to continue employment; or (4) that
plaintiffs were justified in relying on the alleged information.
The evidence tends to show that plaintiffs and defendants were not
engaged 1n a business transaction; however, Beracha’s visit to the
Charlotte plant was shortly after the public announcement of the
spin-off of stock by defendants, and plaintiffs were concerned with
how the spin-off would affect the Charlotte plant. During the
meeting, plaintiffs and Beracha discussed the spin-off and Beracha
informed plaintiffs that the spin-off did not affect the Charlotte
plant. Plaintiffs offer no evidence to the contrary, but merely
contend that Beracha reported to them that the Charlotte plant was
profitable. The record further reveals that after a study
commission reviewed the operation of the Charlotte plant, the
committee recommended that the Charlotte plant be closed. Beracha
approved the committee’s recommendation on 16 November 1995, which
was approximately four months after the August 1995 meeting.
Therefore, Beracha could not provide false information regarding
the Charlotte plant’s closure and thus could not breach any alleged
duty owed to plaintiffs.

Assuming, arguendo, that plaintiffs’ claims are true, they

fail to show that defendants had a pecuniary interest by allegedly



_10_

informing plaintiffs that the Charlotte plant was profitable.
Plaintiffs fail to claim that Beracha’s alleged representations
were calculated or made with the intent to deceive plaintiffs. A
further review o0f the record reveals that consistent with
obligations under the National Labor Relations Act, defendants,
represented by the International Brotherhood of Teamsters Local
Union 71, negotiated with the union concerning the terms and
arrangements for the Charlotte plant’s closure. The agreement
contained a special bonus package not mandated by the collective
bargaining agreement. Assuming, as argued by plaintiffs, that
Beracha knew the Charlotte plant was not profitable, defendants
would obviously lose money by advising plaintiffs to continue
employment, close the plant, and then negotiate a bonus package for
plaintiffs. The union agreement is inconsistent with plaintiff’s
argument that defendants obtained a pecuniary interest by inducing
plaintiffs to continue employment with defendants. Without the
essential element that defendants breached an alleged duty of care,
plaintiffs’ claim for negligent misrepresentation must fail.

Additionally, plaintiffs fail to show justifiable reliance.
Plaintiffs contend that it was “reasonable” for them to conclude
that Beracha conducted “all necessary investigations regarding the
profitability” of the Charlotte plant in preparation of the August
1995 meeting. Plaintiffs offer no further evidence to establish
that they relied on the representations made by Beracha to their

detriment.
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“Justifiable reliance is an element of negligent
misrepresentation in North Carolina.” APAC-Carolina, Inc. V.
Greensboro-High Point Airport Authority, 110 N.C. App. 664, 680,
431 S.E.2d 508, 517 (1993). The evidence tends to show that
plaintiffs offer no evidence that they relied on Beracha'’s
statements or that such reliance was justified. Therefore, we
conclude that any reliance by plaintiffs was not justified for
several reasons. First, plaintiffs failed to inspect financial
information posted inside the Charlotte plant. Second, plaintiffs
failed to show that they declined any job offers in order to remain
with defendants based on comments made at the August 1995 meeting.
Third, Beracha did not know in the August 1995 meeting that the
commission study would recommend the closure of the Charlotte
plant.

Since essential elements of negligent misrepresentation are
absent in this case, we conclude the trial court did not err in
granting summary judgment in favor of defendants.

In light of the foregoing, we decline to address plaintiffs’
remaining assignments of error.

Affirmed.

Judge WYNN concurs.

Judge THOMAS concurred in the opinion prior to 31 December

2002.



