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ELMORE, Judge. 

 

 

Dominion Radio Supply, Inc. D/B/A Audio Express (plaintiff) 

appeals from an order granting summary judgment in favor of 

Christopher Colclough (defendant).  After careful consideration, 

we reverse the decision of the trial court. 

Defendant was an employee of plaintiff from May 2005 until 

July 2005.  Around this time, plaintiff noticed that funds and 

products were being taken without permission.  Durham County law 

enforcement officers conducted an investigation, and defendant 
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was arrested and charged with embezzlement.  On 22 February 

2006, the Durham County District Court entered a 

Motion/Agreement and Order to Defer Prosecution for the 

embezzlement charge.  The order placed defendant on supervised 

probation for eighteen months.  The order also required 

defendant to abide by special conditions, including the 

requirements to: 1) complete a TATC drug treatment program, 2) 

complete fifty hours of community service, 3) and pay 

restitution to plaintiff in the amount of $8,325.86. 

On 1 November 2006, defendant was found to be non-compliant 

with the deferred prosecution order, because he 1) failed to pay 

any of the money owed, 2) failed to complete community service, 

and 3) tested positive for cocaine and opiates.  Defendant’s 

case then returned to the trial court.  On 26 June 2007, 

defendant pled guilty to misdemeanor larceny for money taken 

from plaintiff.  Defendant received a suspended sentence and 

supervised probation for eighteen months.  Defendant’s new 

probation did not include an obligation to pay restitution to 

plaintiff. 

In March 2007, plaintiff discovered 1) that defendant had 

not complied with the terms of the deferred prosecution order, 

2) that defendant pled guilty to misdemeanor larceny, and 3) 
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that defendant’s new probation did not include an order to pay 

restitution.  On 15 June 2010, plaintiff filed a complaint 

seeking payment from defendant in the amount of $8,325.86 with 

interest.  On 2 August 2010, defendant filed an answer, claiming 

that plaintiff’s claim was barred by a three year statute of 

limitations, and requesting that the complaint be dismissed with 

prejudice.  Then, on 20 January 2011 defendant filed a motion 

for summary judgment.  On 10 March 2011, the trial court granted 

defendant’s motion for summary judgment and dismissed 

plaintiff’s complaint.  Plaintiff now appeals. 

Plaintiff’s primary argument on appeal is that the 

applicable statute of limitations for its claim was tolled 

during the one year in which the Motion/Agreement and Order to 

Defer Prosecution was in effect, pursuant to N.C. Gen Stat. § 1-

15.1.  We agree. 

Here, defendant was ordered to pay restitution as a 

condition of his probation pursuant to a Motion/Agreement and 

Order to Defer Prosecution.  That order delayed prosecution of 

defendant for the crime of embezzlement.  Thus, defendant was 

not convicted of the crime.  However, defendant was placed on 

eighteen months’ probation and ordered, among other things, to 

pay restitution to plaintiff as a condition of his probation.  
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Therefore, the facts before this Court establish that 1) 

defendant was not convicted of embezzlement but 2) defendant was 

placed on special probation, and required to pay restitution.   

Our General Statutes establish that “if a defendant is 

convicted of a criminal offense and is ordered by the court to 

pay restitution or restitution is imposed as a condition of 

probation, special probation, work release, or parole, then all 

applicable statutes of limitation and statutes of repose, except 

as established herein, are tolled[.]”  N.C. Gen. Stat. § 1-

15.1(a) (2009).  Plaintiff argues that this section of the 

statute should be read to mean that the statute of limitations 

is tolled 1) if defendant is convicted of a crime and ordered to 

pay restitution or 2) if defendant is ordered to pay restitution 

as a condition of special probation.  We note that plaintiff’s 

suggested interpretation of the word “or” in the statute 

essentially establishes two categories for tolling the statute 

of limitations: 1) when defendant is convicted and 2) when 

defendant is not convicted, but otherwise placed on probation.  

Likewise, we also note that the other logical manner in which to 

interpret the word “or” in the statute would be to mean that the 

statute of limitations is tolled when defendant is convicted and 

1) ordered to pay restitution as part of his conviction or 2) 
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ordered to pay restitution as a condition of probation 

associated with his conviction.  By this interpretation, the 

statute would only toll the statute of limitations if the 

defendant was in fact convicted of the crime.  Thus, we are 

faced with two possible interpretations of the same statute, and 

we must decide which interpretation is accurate. In essence, we 

must decide whether the statute only applies when a defendant is 

actually convicted of the crime. 

When the language of a statute is clear and 

unambiguous, there is no room for judicial 

construction and the courts must give the 

statute its plain and definite meaning, and 

are without power to interpolate, or 

superimpose, provisions and limitations not 

contained therein.  If a statute is unclear 

or ambiguous, however, courts must resort to 

statutory construction to determine 

legislative will and the evil the 

legislature intended the statute to 

suppress.  

State v. Jackson, 353 N.C. 495, 501, 546 S.E.2d 570, 574 (2001) 

(quotations and citations omitted).  Here, we conclude that the 

language of N.C. Gen. Stat. § 1-15.1 is ambiguous, or at the 

very least it lends itself to more than one interpretation.  

Accordingly, we will examine the legislative intent in enacting 

the statute. 

 The legislative intent in enacting § 1-15.1 has been 

codified in our General Statutes in N.C. Gen. Stat. § 15B-30.  
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See 2004 N.C. Sess. Laws 159, § 3.  That statute states in part 

that “[t]he General Assembly finds that the State has a 

compelling interest in ensuring that . . . victims of crime are 

compensated by those who have harmed them.”  N.C. Gen. Stat. § 

15B-30 (2009).  Furthermore, it states that “[n]o person who 

commits a crime should thereafter gain monetary profit as the 

result of committing the crime.”  N.C. Gen. Stat. § 15B-30(1) 

(2009). 

It is clear from this language that the legislature 

intended to enact N.C. Gen. Stat. § 1-15.1 as a way to ensure 

that victims of crimes are actually compensated.  Thus, we 

conclude that the legislature intended to provide victims with 

extra time to file suit against a defendant if he failed to pay 

restitution, by tolling the statute of limitations for the 

period of time that a defendant was under an obligation to pay 

restitution.   

Here, defendant was obligated to pay restitution to 

plaintiff as a condition of his probation pursuant to the 

Motion/Agreement and Order to Defer Prosecution.  That order was 

in place from 22 February 2006 until 26 June 2007, when 

defendant was found to be non-compliant, and he pled guilty to a 

lesser offense of misdemeanor larceny.  Defendant has never paid 
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any money to plaintiff as restitution.  The trial court has 

determined that N.C. Gen. Stat. § 1-15.1 did not apply to 

plaintiff’s claim, because defendant was not actually convicted 

of embezzlement.  Since defendant has never paid any money to 

plaintiff, if this Court were to affirm the order of the trial 

court, defendant will have gained monetary profit as the result 

of committing a crime.  We find that such an outcome would be in 

direct contradiction to the legislative intent in enacting N.C. 

Gen. Stat. § 1-15.1.  Thus, we conclude that N.C. Gen. Stat. § 

1-15.1 does apply to plaintiff’s claim.  Accordingly, the 

applicable statute of limitations for plaintiff’s claim was 

tolled by this section during the months in which the 

Motion/Agreement and Order to Defer Prosecution was in effect.  

We reverse the order of the trial court, and remand for further 

proceedings consistent with this opinion.   

Reversed and remanded. 

Chief Judge MARTIN and Judge STEPHENS concur. 


